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European Company Law — an

“The notion of European company law
stands less for the set of legal rules
enacted by the European legislator, and

more for a certain program of legal policy”

Marcus Lutter, Europaisches Gesellschaftsrecht,
ZGR-Sonderheft 1984, at p. 6.




Landmark

-case law enforcing the freedom of
establishment

Growing role of equity financing and the
conseqguent pressure from the

Progressing compelling
governments to become more responsive to the
needs of competitive economy

of the European Union




to be asked

What does the
Enlargement have on the
European Company Law

Is any of the New Member

States likely to take a lead In

the race for incorporations

once it occures?

or

lawmaking in the Post- Centralized Decentraized
enlargement Europe ?

How much harmonization

What areas to harmonize




points

Companies’ Capital
and Creditor
Protection

Corporate
Restructuring and
Mobllity

Impact of the
Enlargement and

peculiarities of the
New Member States




The Landscape after

Treaty
vs. real
seat principle

Milestone decisions:
Segers
Daily Mail
Centros
Uberseering
Inspire Art

Direct legal obstacles
swept away: the pathway
to




Shift In

Growing role of equity
financing

Developement of
Capital Markets and
Capital Market Law

Competition for
International
Investments
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The Impact of

Competition for
Investments as a
powerful driving force
of the law reform

Globalisation,
multinationals and
growing convergence
In law & legal practice




The Landscape after

Member States

3 Short-Listed
Membership

20 official

2-3

every jurisdiction
3-4

INn every jurisdiction




The New of Corporate
Europe

Strenghtening of the
Germanic influence
(impact of German and
Autrian laws):

Poland

Czech Republic

Slovakia

Slovenia

Balticum, particularly Latvia

(Croatia)

Anglo-Saxon influence:
Malta
Cyprus




Influence - examples

German-style system of
capital protection

In some member states
worker codetermination
(Mitbestimmung)

In limited number of
countries German-like law
on groups of companies
(Konzernrecht)

Prevalence of the real seat
theory

Two-tier board structure




Some of the company law and
practice in the New Member States — the

Shortage of qualified lawyers:
Balticum, Poland

Closed circle of
acquaintances in the legal
and managerial professions:
Balticum

Powerful professors who
often serve as supreme court

judges

Relatively larger state’s
holdings in companies




Some of the company law and
practice in the New Member States — the

Managers of the
companies are frequently
former high-level officials
of the communist party or
former directors of the
state-owned enterprises:
Balticum

Hardly any cases of

directors being ever held  Bs A s e (R
liable for corporate iy g Bl W '% !'
Wrongd0|ng Baltlcum http: //\\ww neys‘tad1 org/John/ulbum/ S A O e el
Frequent institutional

failure




Some of the company law and
practice in the New Member States — the

Limited number of
whatever cases, many
disputes settled out of
court or not arising at all

Considerable gap
between ,law on books”
and ,law in action”

In small countries the
stock exchange plays a
very limited role

Old generations of judges
often lack basic
understanding of EC Law




Possible

Centralized

lawmaking: @

Decentralized
lawmaking:

Hybrid system:
C-LAW.ORG




Lawmaking

Underlying assumptions:

Regulatory competition
entails inevitably “race to
the bottom”

Removal or reduction of
regulatory differences
leads to the
accomplishment of the
Internal Market




Lawmaking

Objectives

Aligning national laws so
as to:

Create level playing field
for entrepreneurs across
Europe

Reduce externalities
Reduce transaction costs
through compatibility of
governance structures
and protection standards




Lawmaking

Factors supporting
harmonization

Potential of creating
externalities

High information
costs




Lawmaking

Underlying assumptions:

Market forces are best
suited to achieve the
highest quality of law

Regulatory competition
entails product-like “race to
the top”

Path dependence
phenomenon prevents true
harmonization effect




Lawmaking

Factors supporting

decentralized lawmaking:
Variety of diverging
preferences on the demand
side
High dynamics of the
environment being subject
to regulation

High potential of self-
interested lobbying and
influence exerting by
iInterest groups




“Race to the " vs. “Race to the




System

Underlying assumptions:

Regulatory competition for
corporate charters is
exposed to market failures

Regulatory competition
results in a partial “race to
the top”, while leaving a
“race to laxity” for the rest.




System

WILLS'S CIGARETTES.

Goals:

Responding to market
failures through
market-mimicking
regulations
Case-sensitive
harmonization
Facilitating
competition through
partial harmonization




Harmonization questioned

ISSues:

Regulatory failure: ill-
designed rules (Second
Company Law Directive)

Universally designed rules
are ill-tuned to respond to
cultural, historical, and
infrastructural differences
among Member States

Law far behind reality —
rigidity of the adaptation
process




Harmonization questioned

obstacles:

Seeming harmonization
(law on books vs. law In
action)

Lacking consensus (e.g.
13th Directive, SE-
Regulation)

Member States’ ot TG B W
reluctance in TN S
transposition of the

Directives into national

law




principle

(Article 5 EC-Treaty):

In areas which do not fall
within its exclusive
competence, the Community
shall take action, in
accordance with the
principle of subsidiarity, only
If and in so far as the
objectives of the proposed
action cannot be sufficiently
achieved by the Member
States and can therefore, by
reason of the scale or effects
of the proposed action, be
better achieved by the
Community.

Harmonization questioned

Ly

Any action by the Community
shall not go beyond what is
necessary to achieve the
objectives of this Treaty.




European lawmaking after the

EU of 25 — more
diversity, more views: \
IS consensus still L l ll =

.

Strengthening of the I~ -
Germanic model and
German influence in |Iill|ﬁ||l|“||’ig. e

the Corporate Europe

possible? |
1




Harmonisation in the age of

Growing diversity in legal
cultures, legal
environment, nations’
wealth, and institutional
framework undermines
the one-size-fits-all
approach taken by the
EU-legislator, e.g.

rules vs. standards e.g.

creditor protection,
minority protection

role of courts

frequent institutional
failure




of the EC Company
Law In New Member States

Seeming
Europeanization

Europeanization
“shield"”




Charter Shopping in the enlarged EU
— or ?




Charter Shopping in the EU —

Factors encouraging
foreign incorporations:

Significant differences
among national
company law systems

Outstanding factors:

Lack of benefits
resulting form network
effect
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Charter Shopping in the EU —
Supply side



Pre-incorporation obstacles



Post-incorporation obstacles



Charter Shopping in the EU —
unfitting “modules”



Delaware




Delaware




GDP




What has changed after the
=nlargement ? — some conclusions
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